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SUBCOMMITTEE ON SOCIAL SECURITY

October 25,2005

The Honorable Jo Ane B. Barnart

Commissioner of Social Security
500 E Street, SW
Washington, D.C. 20005

Dear Commissioner Barnart:

We appreciate this opportunity to comment on the proposed rulemaking regarding the
Administrative Review Process for Adjudicating Initial Disability Claims, published in the
Federal Register on July 27,2005, p. 43590. As we indicated at our September 27,2005 hearing
on your proposed improvements to the disability determination process, we have a strong interest
in ensuring that the process better serves those with disabilities, while preserving claimants' due
process rights.

There are many positive elements of this proposed rule, including the Quick Disability
Determination process, the initiative to increase availability of medical and vocational expertise
to all decision makers, and the focus on quality assurance.

At the same time, and as highlighted in testimony received at the hearng, there are
several aspects of the proposed rule which we believe may negatively impact claimants' rights,
may result in further processing delays, and could lead to unfair outcomes:

· The proposal institutes numerous new procedural requirements and deadlines for
introducing evidence.

Instituting numerous procedural requirements conflcts with the reality that many
claimants lack a sophisticated understanding about the evidence needed to decide their
claim, the standard of disability, and the Social Securty Administration's (SSA's)
decisional procedures. These procedural changes are especially problematic for claimants
who are not represented at the time they fie a request for a hearng. In addition,
according to testimony from our hearing, instituting strict new limitations on introduction
of evidence may, in some instances, conflict with statute, and ignores the
well-documented difficulty in obtaining evidence timely that both the SSA and claimant
representatives experience.
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Moreover, instituting many new and complicated procedural requirements could lead to
decision making based on technicalities rather than on whether the individual is actually
disabled. "Good cause" exceptions to such requirements, where they are permitted in the
proposed rule, may provide insuffcient relief, as they are subject to the decision maker's
discretion and generally cannot be appealed.

While we recognize that the agency needs to receive claimants' evidence more timely, we
urge you to closely examine the testimony from each of our Subcommittee witnesses
regarding the procedural requirements you proposed, including their recommendations for
change.

. Claimants could not appeal an unfavorable decision by an Administrative Law

Judge (ALJ) within the agency; instead, their only recourse would be to fie in
Federal court.

Currently, the Appeals Council (which the proposed rule would replace with a "Decision
Review Board") provides relief in one out of four cases. Moreover, the large majority of
claimants appear to accept the Council's decision as final, as they do not appeal to the
Federal courts. The proposed change wil give claimants no other administrative appeals
option beyond the ALJ. As we learned in our hearing, this may create problems for
beneficiaries, especially unepresented beneficiares, who face significant barrers to
pursuing their claim in Federal court. Our hearing also revealed that eliminating the
Appeals Council may also create problems for the cours, which are concerned that they
may see an increase in disability appeals, including those appeals which can be, and now
are, more appropriately handled administratively.

In addition, under the law, the courts are permitted to direct the SSA to accept new and
material evidence, if there is good cause. Thus, in cases where material evidence-such as
a conclusive diagnosis of multiple sclerosis, or definitive test results-is received late in
the process, the rule as proposed could result in the ineffcient process of forcing the
claimant to fie in Federal court in order to have this evidence considered and having the
court remand the case back to the SSA for consideration of that evidence.

. The rule institutes signifcant new limitations on reopening a decision.

Limiting reopening may force claimants to fie a new application, even in cases where an
error is made or new and material evidence becomes available after the ALJ decision.
This could create greater delays for claimants and more work for the SSA. Moreover,
this could lead to a complete loss of eligibility, ifthe claimant's insured status has expired
or if the doctrne of res judicata is applicable. Retaining the ability to reopen a case
would permit quick and effcient re-adjudication, in appropriate circumstances.
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Congress has acted in the past to protect claimants who disadvantage themselves by fiing
a new application rather than pursuing an appeaL. We urge your consideration of
testimony we received at the hearing on this aspect of the proposed regulation.

· The proposed rule could have the effect of penalizing claimants for not producing
evidence early, without sufficiently addressing the underlying problems that make
completing case fies so difficult.

As we have heard repeatedly in our hearngs, conferences, and discussions with SSA
personnel and claimant advocates, delays in procuring medical evidence are a key
obstacle to effcient and accurate determination of a claimant's disability. In addition to
non-cooperation from providers, there are many legitimate reasons why evidence
becomes available late in the process. Yet the rule could effectively penalize claimants
when, through no fault of their own, evidence is not available timely. The impact of this
change could fall especially heavily on claimants who lack health insurance, who have
mental impairments, who have diffcult-to-diagnose conditions, or who are
unrepresented.

We urge the agency to institute procedures to increase the likelihood that needed evidence
is secured prior to making a disability determination and to address the problem of
non-cooperation by providers of evidence. In addition, the final regulation should be
mindful of the importance of assuring that all available material evidence is taken into
account in agency decision making.

We would appreciate your reviewing the provisions we have highlighted, along with the
pertinent portions of Subcommittee testimony. In addition, we would be pleased to meet with
you to hear your reactions to our concerns and gain a better understanding of how these concerns
could be addressed.

We commend you for your focus on improving disability adjudication to assure a
decision making process that is both fair and efficient.

Sincerely,

~R:!7
Chairman


